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“They are indispensable to the Student.” 


Hughes’ Grounds and Rudiments of Law 
and 


Hughes Equity in Procedure. 
By W. T. HUGHES 


A PROMINENT LAWYER OF TEXAS, WRITES: 


I am familiar with Hughes’ on Procedure, was probably the first lawyer in Texas 
to purchase the work. I found it a legal classic. It was a new setting of the Roman 
maxims, illustrated by an original mind, a working tool of great utility. 


When Volume 1 of the Grounds and Rudiments of the law was published, I was an 
early purchaser. I gave it the best study of which I was capable. It was a walking 
companion, so to speak, with me, and I endeavored to master its philosophy and its 
principles. In my humble judgment, it is a finished presentation of the fundamental 
principles of the law. It surpasses anything with which | am acquainted. 


IT OPENED UP TO ME UNTRODDEN FIELDS. THE SIMPLICITY OF FUNDA- 
MENTAL PRINCIPLES AT FIRST I COULD SCARCELY COMPREHEND. IT WAS A 
WORK OF GROWTH AND DEVELOPMENT. I REGARD IT AS THE GREATEST 
THOUGHT FORCE IN MY LIBRARY. TO A STUDENT WHO IS CAPABLE OF THINK- 
ING AND WHO IS WILLING TO TOIL AND MASTER THE PRINCIPLES OF THE LAW, 
IT IS A WORK OF THE MOST PROFOUND IMPORTANCE. IT IS PRIMUS. 


It is refreshing in the chaotic condition of the case law of to-day to be taken back 
to the fountains. Cases should illustrate the law. No man can understand the illus- 
trations or comprehend the cases until he understands foundation principles. The last 
case may or may not be the law. It is probably as frequently a flagrant violation of 
the law as its true exposition. 


Hughes’ Grounds and Rudiments, and his Equity in Procedure are indispensable to 
the student, and are tools of great utility to the practitioner. They gather and align 
the old expressions in a new and instructive setting. They not only present the funda- 
mental principles, the philosophy of the law, but they, above all other works, are path- 
ways leading to its exposition by the courts. They are libraries in themselves, and 
greatly simplify investigation. 


Reformation in the practice of the law can only come, in my opinion, by a return 
to fundamental principles, and the greatest step in that direction is the simple volume 
of Grounds and Rudiments. There can be no confusion in the law when foundation prin- 
cipJes are mastered and understood. Every decision should be an exposition of funda- 
mental truth. 


No person can fail to be an accomplished lawyer who knows Grounds and Rudiments. 


Yours very truly, 
Ft. Worth, Texas. JOHN H. WRAY. 


GROUNDS AND RUDIMENTS, Buckram, 4 vOIG...................2.....2..+.-ccccscesecscsssscesecesesceeesd $15.00 
Br TF asain pce tniinses 6.00 
Prices include free delivery. 





The Central Law Journal will send to its readers, lawyers of good standing, 
on 20 days’ approval, the Equity In Procedure, ‘carriage prepaid. It to be returned 
prepaid if not accepted. 
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REPRESENTATION OF STOCKHOLDERS BY 
INSOLVENT CORPORATION, IN SEQUES- 
TRATION PROCEEDING. 





In 74 Cent. L. J. 379, we spoke of the 
faith and credit clause of the Constitution 
as applied in the case of Converse v. Ham- 
ilton, 32 Sup. Ct. 415. We think it inter- 
esting to further notice that case in apply- 
ing the doctrine of representation of share- 
holders by a corporation, to the extent that 
thereby they become bound conclusively, as 
stockholders, for the indebtedness of the 
corporation, even though no steps be taken 
to give them such notice as in an ordinary 
action would constitute due process of law. 

We are acquainted with the provisions 
of the national banking act giving to the 
comptroller the right to proceed at will as 
against stockholders and without notice 
to them to determine an amount neces- 
sary to be assessed, but, in the statute for 
the organization of national banks it is a 
part of its working plan to which a stock- 
holder impliedly agrees in subscription to 
or purchase of national bank shares. Ken- 
nedy v. Gibson, 8 Wall. 408. 

The question, however, seems not the 
same where there is merely a liability to 
creditors of a corporation based on the 
ownership of its shares, and the primary 
debtor becomes insolvent, and the incorpo- 
rating statute contains no similar provision 
to that found in the national banking act. 

In speaking of such a liability it was 
said in Kennedy v. Gibson, supra: “The 
liability of the stockholders is several and 
not joint. The limit of their liability is the 
par of the stock held by each one.” There- 
fore, where any competent authority deter- 
mines, conclusively, that a certain percent- 
age within that limit is assessable, uniform 
ly, upon shares of stock, whose holders are 
so liable, it comes very close to the rendi- 
tion of a personal judgment against each 
shareholder. What remains to be done is 





not to afford him an opportunity to contest 
the question that his several liability has 
been adjudicated, but to say, if he can, that 
he was not meant, because he was not a 
stockholder, or he may dispute the aggre- 
gate in its multiplication, because he was 
not the holder of as many shares as alleged, 
or he has contributed in whole or in part 
to his ultimate liability, or he has a set-off. 


At all events, upon the stockholder’s gen- 
eral engagement to be liable to the par 
value of his stock, a several liability in a 
specific amount, according to the principle 
id certum est quod certum reddi potest, 
may be declared conclusively in proceedings 
taken against a corporation, though it is 
no longer fulfilling or pretending to fulfill 
its functions—that is ceasing to be a going 
concern. 

This must be considered, from a practical 
standpoint, a fiction of representation, for 
everyone knows it cannot be a representa- 
tion in fact. In other words, when a receiv- 
er has taken possession of everything and 
a result has to be worked out in the prob- 
lem of applying assets to the discharge of 
liabilities created by a corporation endowed 
with faculties therefor, these faculties are in 
absolute suspension, except to make the 
corporation stand as a fiction in representa- 
tion of its stockholders, if a statute forming 
no part of the incorporating statute shall so 
declare. 

In saying here, that such a statute forms 
no part of the incorporating statute, we are 
supposing a statute passed subsequently, 
whose purpose must be merely remedial. 
We would not undertake even to suppose it 
would not be proper for such a statute 
to have effect upon all corporations created 
after its passage. 

In the Converse case, however, t’e read- 
ing of decisions referred to therein shows 
us, that the remedial statute was enacted 
subsequently to the corporation, whose 
stockholders were being proceeded against, 
being created. 

The Supreme Court of Minnesota said, 
and the Converse case says the federal Su- 
preme Court agrees with it, that this made 
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no difference, because “there is no such 
thing as a vested right in a particular rem- 
edy,’ and “no substantial right is affected 
by the law in question, for in no manner 
does it increase the liability of the stock- 
holder. It may afford a new remedy—a 
different course of procedure—but this fact 
does not make it obnoxious to the funda- 
mental law which forbids the impairment 


of contracts.” 





Let us see how the court ascertains that 
“no substantial right is affected” and that 
the new remedy “in no manner increases 
the liability of the stockholder.” 

In the first place, the finding of the 
amount of assessment was conclusive under 
the old and the new procedure. But the 
stockholder under the old procedure was 
a party to the proceeding. This was 
the method the law prescribed when he 
became a stockholder. In the new proced- 
ure the law says the corporation represents 
him, where before he was entitled to repre- 
sent himself. The law cannot displace one 
who has a right to appear for himself in 
what that law says, by every fair implica- 
tion, is material and substantial, and then 
draw the conclusion, that he has been as 
fully protected as had he appeared for him- 
self, 

In the second place, as no human power 
can say that a larger percentage would not 
have been levied, than if the shareholder’s 
right to appear had been preserved, so it 
is impossible for anyone to say there has 
been no increase of the liability of the 
shareholder. 

In the third place, a moribund entity 
with no power to engage counsel to repre- 
sent stockholders’ interests is the legal 
substitute. We have not examined all the 
cases cited, but it does seem to us, that 
the shibboleth about statutes providing new 
remedies is in this instance applied so as 
to ignore its limitation in not being al- 
lowed to affect substantial rights—at least 
there is an assumption neither capable of 
proof or disproof. But it has a pre- 
sumption against it, in that, as to a thing 
the law previously considered substantial, 





the stockholder had a right to be heard and, 
by the new procedure, he loses that right 
and that loss presumes injury. 








NOTES OF IMPORTANT DECISIONS 


INTOXICATING LIQUORS —- SALE BY 
DRUGGIST AS PART OF STOCK IN DISPOS- 
ING OF HIS ENTIRE BUSINESS.—-Alabama 
decision is committed to the proposition that 
if a part of the consideration of a note in- 
volves the violation of a penal statute no re- 
covery can be had on the note. Long v. Stol- 
ley, 58 So. 254. 

Its Supreme Court was asked to reverse, on 
this principle, a judgment in favor of defen- 
dant, maker of a note, a small part of the 
consideration of which was for liquors consti- 
tuting a part of a general stock of drugs, for 
the purchase of which the note was given. 

This judgment was reversed by a majority 
of three of five judges upon reasoning which is 
summarized as follows: “In the present case, 
it cannot be doubted that a druggist, in the 
legitimate pursuit of his business, had a right 
to purchase from the dispensary such liquors 
as were needed in compounding medicines, to 
keep them as a part of his stock of drugs, and 
when so compounded in good faith, he could 
sell them without liability. It necessarily fol- 
lows, that, if so having them, he desires to 
sell out his entire business to another, he 
might do so without violating the law; and 
the mere fact tnat such liquors were a part 
of the stock of goods for which the note was 
given did not render the note illegal and void.” 

Two dissenting judges say this was the in- 
grafting of an exception upon a statute which 
made a sale of spirituous liquors otherwise 
than through a dispensary a penal offense. 

The majority opinion refers to Endlich on 
Interpretation of Statutes for the rule “that a 
thing which is in the letter of the statute is 
not within the statute unless it be also within 
the meaning of the legislature.” 

This is an ancient rule and it is a good one 
and we see nothing in the dissenting opinion 
disputing either its being a salutary rule or 
that this sale does not come within it, that is 
to say, it does not dispute the assumption by 
the majority opinion that such a sale was not 
“within the meaning of the legislature.” It is 
admitted a druggist can buy and make liquor 
a part of his stock and, when he sells that 
stock to another druggist, the liquor is in ex- 
actly the lawful situation it was before the 
sale, 
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LIMITATIONS OF CHITTY. 
731." 





All must concede that a subject which lies 
base of the administration of justice 
be founded on certain im- 
principles which cannot be ignored 
Now did Chitty express and 

elucidate such great, high, true 
principles? In our first article on the high 
principles, there were enumerated: 


at the 
must necessarily 
muiable 
or abolished. 


impressively 


1. De non apparentibus et non eristentibus 
cadem est ratio: What is not judicially pre- 
sented cannot be judicially decided, consid- 
ered or determined. Proceedings must be 


coram judice; this is the first rule of res ad- 
The state demands this as an im- 
plied third party to the record, and therefore 
its mandates cannot be waived by the parties 
Res inter alios acta, In 
effect the state says: ‘Don’t injure or deny 
my interests in your procedure.” Alterum non 
These interests of the state are safe- 
guarded by the general demurrer and its cor- 
relatives as explained in Hughes’ Equity in 
What will not pass the general de- 
murrer cannot be waived, and therefore it re- 


named on the record. 


laedere, 


Procedure, 


sults that the general demurrer cannot’ be 
waived. “It will keep.” 
2. Krustra probatur quod probatum non 


This maxim is a logical deduction 
first—De non. But did Mr. 
understand these principles and this logic? A 
reference to his Preface and the matter of his 
that he did not perceive the 
logic realty involved. His Preface, 1832, also 
that believe in Blackstone, 
Tidd, Chitty and Stephen. 


relevat: 


from the 


work will show 


shows he did not 


+. Verba fortius accipiuntur contra pro- 
ferentem: The words of an instrument are 
construed most strongly against the com- 


poser or, in other words, every presumption is 


against a pleader. 
This maxim is also a logical deduction of 
De non, above stated. 


Now, how stand Chitty and his followers on 
the above trio of principles? Whatever that 
standing we find that Gould, Tyler, 
Pomeroy wholly overlooked 
the above principles and failed to gather their 
true meaning from Chitty. Gould, in 1832, ex- 
pressly says that the science of pleading can- 
not be learned from Chitty and Stephen; that 
their books are for reference rather than. teach- 
ing the philosophy of law. The student who 
will the referred to can see that 


may be, 


Heard, Swan and 


read matter 


D'Arey’s criticism 
99-101; 


(*Foayr parts I and II of Mr. 


of Chitty’s Pleading, see 74 Cent. L. J. 
229-239 


Gould . 





discord and even aversion filled the minds of 
the great authors who have led the profes- 
sion. Not an author fully comprehended the 
nature and immutable character of the great 
principles above enumerated. The antiquity 
and simplicity of these principles is beyond 
their comprehension. They thought there 
couid be different systems in a constitutional 
government; they thought procedure was a lo- 
cal and fiat establishment. To illustrate this 
fact, we quote the preface trom Swan's Plead- 
ing and Practice. It is as follows: 
INTRODUCTION . 

“The system of pleading in Ohio is con- 
tained in the seventh Title of the Code of 
Civil Procedure, and occupies five pages and 
a half of the published statutes of the state. 

“All pleadings are to be tested by it. 

“Much of the Common Law System of Plead- 
ing consists of rules to determine the construc- 
tion and legal effect of allegations and the 
technical interpretation of language. 


“There is an omission of all such rules in 
the Code, and an express abrogation and ex- 
clusion of them. Language and allegations, 
instead of being interpreted by the rules of 
Common Law Pleading, are restored to their 
ordinary meaning. 

“One of the objects of this work is to en- 
force and illustrate this difference between 
the two systems—a difference radical and irre- 
conciliable, frequently © overlooked—sometimes 
perversely disregarded. 


“The vindication of the Code from the ar- 


tificial and technical rules of common plead- 
‘ing must devolve upon the rising young men 


of the profession who have mastered both sys- 
tems; and, 
To tue YounG GENTLEMEN OF THE BAR, 
Tuis Work 
is respectfully dedicated. 

September 1, 1860.”. 

So we see how a prominent and widely re- 
spected author was writing in 1860. No doubt 
he had seen the first code cases, Biddle v. Boyer 
(Mo.) and Eno v. Wordworth (N. Y.) also Me- 
Faul v. Ramsey (U. S.), and Farni v. Tesson, 
1 Black. 309. These cases and the above pre- 
face plainly show that the immutable elements 
were not understood, for, had they been, such 
nonsense would not have been written. In 
Heard’s preface to Stephen’s Pieading (1867), 
the McFaul and Farni cases were quoted with 
commendation. All the editors of Stephen’s 
Pleadings have looked through the decisions 
but never once have they taken a squint from 
the trio of fundamental law above quoted. 
The latest editors of that work, and of Gould, 
are also so wedded “to the cases” that they 
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have no room to make prominent and vindi- 
cate the great principles that antiquity has 
given us. They all follow Tidd and Chitty 
who for texts gouged from cases and statutes. 
They did not quote and impress the trio of 
great principles above introduced which, if 
understood, is worth more than all the myri- 
ads of cases, and their unwieldy Digests, Cycs, 
and annotated cases. 


Next came Tyler’s Preface. He was impress- 
ed with Chitty, Stephen and the above opinions 
of the Supreme Court of the United States. 
And Tyler got off what Charles O’Connor is 
said to have written to David Dudley Field, 
namely that practicing under his Code was 
like “An old woman telling her yarn.” (Com- 
pare the May number of Case and Comment 
which has Field’s picture and is eulogistic of 
the great jurist). Now if O'Connor wrote that 


letter, then he should be consigned to 
the same class as the judges in the 
Biddle, Eno, Ramsey and Farni cases, and 


all those judges who do not know the elements 
of “due process of law.” Great courts that 
never quote and Vindicate a great princi- 
ple so that all can see and understand, cannot 
lead the bar to an appreciation of the princi- 
ples needed for the establishment of mutual 
confidence among individuals, states and na- 
tions. Commerce, the greatest civilizer, de 
pends .on the lawyer and his judiciary. Now 
what has been the lawyer’s gift to the United 
States? What has happened to the American 
Tidd, Chitty, Stephen, Gould, Pomeroy, Heard, 
Tyler, Thompson and Perry prefaces? See 
these prefaces and judge. Look at Par. 2, 
Preface 1876, Pomeroy’s Code Pleading; also 
his sections 75, 509-514, 533, 546, 596, et seq.; 
2 Thompson’s Trials, Sections 2310, 2311, 
quoted in 4 Grounds and Rudiments, under Ti- 
tal Variance. Read all the Prefaces under the 
light of the above trio of principles, from of 
old, and then judge. Is not Section 10, Story’s 
Equity Pleadings, worth more than all these 
local, fiat, provincial, “late case” and statutory 
systems, as countenanced in all the above 
Prefaces? We also quote from one of the latest 
works. In 1908, Gould reappeared as Will’s, 
Gould, and from its preface we quote: 

“The aim of this edition is to exhibit plead- 
ing as both a science and an art. During the 
development of the art there have been, in the 
regulations that govern its practice, altera- 
tions, elisions, additions and substitutions. But 
the old rules and the modern rules of pleading, 
taken together, form but one entire system.” 

Now, what are the old rules, except the max- 
ims quoted; and are not they the everlasting 
rules, and always the same? And are they not 





of all systems? Does changing the verbiage 
change the rules? 

In the first letter of this series (74 Cent. L. 
J., 99-101) we attempted to show that it is as 
easy to learn astronomy in an almanac, as to 
learn the philosophy of pleading in Tidd, Chit- 
ty, Stephen and their followers. The study of 
the above masters and our modern book fac- 
tory output has taught procedure so that the 
“ignorance of the lawyer is appalling’; and 
the Dean of Harvard Law School is all at sea, 
as appears from a truly astonishing speech of 
his on page 836, 34 Am. Bar Ass’n_ Report 
(1909). He wonders why the English “bench, 
bar ana law books are the best.” He had only 
to look and see why the English student is 
ahead of the American. To get abreast, the 
latter must drop his “late case” hunt and pause 
to learn a half dozen principles and perceive 
their logic and philosophy. To illustrate the 
condition, let us ask a student the reason for 
the old rule that the general demurrer cannot 
be waived? 

Ask twenty lawyers this question and see if 
any two will give the same answer. Their an- 
swers will show why it is that ‘the ignorance 
of the lawyer is appalling.’ 34 Am. Bar Ass'n 
Rep. 787. 

If Chitty and his followers do not explain 
.the rule, and the principles on which it is 
based, is it reasonable to expect the bar to be 
able to do so? 

If there are such principles, is it not time 
to abandon text books which do not teach 
them, and turn to books that do? 

Is not that the true way out of our “appall- 


ing” condition? 
Epwarp D‘Arcy. 








THE TITANIC DISASTER AS RAIS- 
ING QUESTIONS OF SURVIVOR- 
SHIP. 


When a great ship like the Titanic goes 
down, carrying with it thousands of lives, 
many of them close relatives, momentous 
questions may be dependent, in cases aris- 
ing out of such an accident, on a legal de- 
cision of the question of survivorship. As 
when the parties dying are a_ father 
and a son, if the son survive but for 
a moment, “his wife shall have dower, 
for the lands descended the instant 
the father died.” So, in the case of a 
testator and legatee: if the latter die first. 
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the legacy lapses ; but if he survive the tes- 
tator for ever so short a time, his executors 
can claim. So, again, the husband of a 
possessed of freehold property 
(not specially settled) has a life interest in 
her estate; provided she has issue by him, 
born during the life of the mother, and 
which survives her even for a moment of 
time (tenancy by courtsy). 

Neither in America nor Great Britain 
are any presumptions of survivorship in- 
dulged to assist the courts in arriving at 
some plane of substantial justice. The gen- 
eral rule is well stated by Judge Lawson, in 
his great work on Presumptive Evidence :* 
“There is no presumption as to the order 
in which two or more persons died, who 
are shown to have perished in the same 
accident, shipwreck or battle. The law re- 
gards them as having died at the same in- 
stant. The common law (unlike the civil 
law in this respect which answers the ques- 
tions arising out of the death of several 
persons in a common calamity by recourse 
to a number of fixed presumptions based 
on the age, sex and strength of the par- 
ties), does not attempt to ascertain, in the 
absence of any evidence on which to go, 
the survivor of a common catastrophe. 
Strictly it may be said that the common law 
presumes neither that one survived nor that 
all perished at the same moment. But by 
leaving the matter as one unascertainable, 
the practical consequence, as has been said, 
is nearly the same as if the law presumed 
all to have perished at the same moment. 
The party alleging that.one survived the 
other must prove it ; the onus is on him who 
claims a right or title upon the theory of 
the survivorship of one to prove that fact 
affirmatively.” 

Discussion of the Cases—In the case 


woman 


(i) P. 298. 

(2) Citing: Mason v. Mason, 1 Merival 307; 
Wallaston v. Berkeley, 2 Ch. Div. 213; Re Heuss, 
2 Salk, 533; Re Wheeler, 37 L. J. (P. & M.) 40; 
Robinson y. Sallier, 2 Woods C. C. 187. Contra, 
Calvin v. Procurator-General, 1 Hage. Ecc. 92; 
Durrant v. Friend, 5 De G. & Sm. 345; Seutton 
Vv. Patullo L. R., 19 Eq. 375; R. V. Hay, 1 W. 
Black 646. 

(3) 9 Cent. L. J. 381. 





of Re Hall,* H and his wife, while in a rail- 
road car together are precipitated through a 
bridge into a river. They are afterwards 
found dead, and no proof of one surviving 
the other is presented. The court held that 
neither of the parties transmitted any rights 
to the other, and that the heirs of H must 
take. 

In Corpe v. Leach,* a father seventy- 
three years old, and his daughter, thirty- 
three years old, being on board a steam- 
ship which was lost at sea, perished in the 
same calamity, and nothing was shown 
which tended to prove that one died before 
the other. The court held that since there 
was no presumption of age or sex that 
relieved the heirs of the daughter from 
proving the fact that she survived her 
father, the burden could only be discharged 
by actual proof as to which of the two 
survived, which being impossible of proof, 
resulted necessarily in a judgment for de- 
fendant heirs of the father. 

All the cases, and they are many,® both 
in England and America, have refused to 
speculate as to the probabilities of survivor- 
ship, considering that it is more reasonable 
in these unhappy cases to consider all the 
parties as dying at the same instant of time, 
and throwing the burden of proof of sur- 
vivorship upon that party whose claim nec- 
essarily rests thereon. It results, of course, 
that the one having the burden of proof in 
such cases fails. 

In the case of Newell v. Nicholls,® the 
court goes into an extended argument in 
justifying the English common law rule 
over the rule at the civil law, saying: “If 
only the act of death in a common disaster 
appears, courts will not undertake to solve 
it on account of the nature of the question 
and its inherent uncertainty. It is not im 


(4) 8 Mete. 371. 

(5) Willbor, Petitioner, 20 R. I. 126; Paden 
v. Briscoe, 81 Tex. 563; Newell v. Nicholls, 75 N. 
Y. 78; Robinson v. Gallier, 2 Woods (N. S.) 178; 
Ehle’s Will, 73 Wis. 445; Smith v. Croom, 7 Fla. 
81; Fuller v. Linzee, 135 Mass. 468; Cowman v. 
Rogers, 73 Md. 403; Balder v. Middeke, 92 Til. 
App. 227. 


(6) %5 N.. ¥.. 78. 
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possible for two persons to die at the same 
time, and when. exposed to the same peril 
under like circumstances. It is not, as a 
question of probability, very unlikely to 
happen. At most the difference can only 
be a few seconds. The scene passes at once 
beyond the vision of all-human penetration, 
and it is as unbecoming as it is idle for ju- 
dicial tribunals to speculate or guess wheth- 
er during the momentary life struggle one 
or the other may not have ceased to gasp 
first, especially when the transmission of 
the title of property depends upon it; and 
hence, in the absence of other evidence, 
the fact is assumed to be unascertainable, 
and property rights are disposed of as if 
death occurred at the same time. ‘This is 
done, not because the fact is proved, or that 
there is any presumption to that effect, but 
because there is no evidence and no pre- 
sumption to the contrary.” 

Slight Evidence of Actual Occurrence 
IVill Raise Presumptions—TVhe common 


law rule avoids raising a presumption, 
however, only when there is no evidence 
whatever tending to show which may have 
died first. Where, however, the calamity, 
though common to all, consists of a series 
of successive events, separated from each 
other in point of time and character, and 
each likely to produce death upon the sev- 
eral victims, according to the degrees of 
exposure to it, the differenc. in age, sex 
or health may raise an inference of sur- 
vivorship.* 

Thus in Smith vy. Croom,’ it appeared 
that a father and two children between 15 
and 20 years were shipwrecked. The father 
was in feeble health when the ship ground- 
ed and was not able to reach the upper 
deck, which was swept by the waves’ lash 
The court 
held that they would raise a presumption 
father died first. 


and which the children reached. 


that in such a case the 
See the note for other cases in which courts 


(7) Lawson on Presumptive Evidence, p. 304. 
Fla. 147. 

(9) In Ehle’s Will, 73 Wis. 441, it appeared 
that was devised by E to J for life re- 
mainder to his three infant children in fee. They 
burned to death together. On the 
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land 


were all 





have raised a presumption on proof of facts 
tending to show which died first.® 
Another rule to be observed is well stated 


by Judge Lawson,'® where he says that: 
‘lhe one of several in a common disaster 
which proved fatal to all, who was last seen 
or heard alive within the operation of the 
cause of death, is presumed to have sur- 
vived the others.” Thus where a man and 
his wife perished on board a steamboat at 
sea by the explosion of one of her boilers, 
which shattered the vessel and caused her 
to fall to pieces and sink in about half an 
hour. The wife was seen last and heard 
calling for her husband after the disaster 
but he was not heard to answer, nor was he 
‘The 


court indulged a presumption in this case 


seen at any time after the explosion. 


that the wife died first because of direct 
evidence that she was both: seen and heard 
last by those who had opportunity to see 
and hear both." 

Rule Under the Civil Law —Despite the 
confident claims of common law jurists, we 
are not so sure that exact justice is not bet- 
ter served by the reasonable presumptions 
raised by the civil law than the negativing 
of all presumptions insisted upon by the 
common law. Presumptions based on com- 
mon experience better satisfy the laymen 
deprived of his rights by reason of such 
presumptions than does the confessed help- 
lessness of the courts and: their blind re- 
fusal to make even an effort to solve the 
problem. 


night of the fire, which was very cold, E, if he 
followed his usual custom, room in 
the northeast part of the house; J and his wife 
and children sleeping in a room on the east, 
and divided by E’s by a hall. E was eighty- 
two vears old; in cold weather a fire was kept 
in his room in an unsafe stove; a lamp burned 
all night. There was a closet in his room where 
he kept medicine, and where he often went 
with a candle in the night. His remains were 
found in the ruins under the closet. The only 
person who escaped fro mthe house stated that 


slept in a 


the fire was under its greatest headway in E’s 
room, spreading to eastward. The only outery 
was from J, and witness saw no one at all. Held 
that E probably died before the others. 

(10) Presumptive Evidence, p. 305. 

(11) Pell v. Ball, 1 Cheves (Eq.) S. C. 99. 
See also: Underwood y. Wing, 4 De G. M. & G. 


633. 
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The best statement of the civil law rule 
is from Reese’s Medical Jurisprudence,” 
from which we quote in extenso: 

The old Roman law upon this subject, 
upon which are based most of our modern 
decisions, enacted that when persons of dif- 
ferent ages perished in battle, those under 
puberty were deemed to have died first ; but 
if the son was above the age of puberty, 
and both died together, the son was pre- 
sumed to have survived the parent. In the 
case of husband and wife the husband was 
presumed to be the survivor. 

According to Fodere and Beck, the 
trench law, as contained in the Code Na- 
poleon, is as follows: 

1. If several persons, naturally heirs of 
each other, perish by the same event, with- 
out the possibility of knowing which died 
first, the presumption as to survivorship 
shall be determined by the circumstances 
of the case; and in default thereof, by 
strength of age and sex. 

2. If those who perish together were 
under fifteen years, the oldest shall be pre- 
sumed the survivor. 

3. If they were all above sixty years of 
age, then the youngest shall be presumed 
the survivor. 

4. If some were under fifteen, and 
others above sixty, the former shall be pre- 
sumed the survivors. 

5. If those who perished together were 
over the age of fifteen, but under sixty, 
the males shall be presumed the survivors, 
where the ages are equal or the difference 
does not exceed one year. 

6. If they were of the same sex, that 
presumption shall be admitted which opens 
the succession in the order of nature. Of 
course, the younger shall be considered to 
have survived the elder. 

According to Section IV in the above 
Code, no distinction is made between an 
infant and a man of sixty years; yet cer- 
tainly it may fairly be supposed (as re- 
marked by Dr. Tidy), that the latter had a 


(12) Chap. IV, p. 53. 





better chance of life than the former. ‘I'he 
Prussian law on this question is about 
identical with the Code Napoleon. ‘These 
principles are not a part of the law in the 
United States or England, except in |-ouis- 
iana, which has adopted many of the prin- 
ciples of the Code Napoleon. 

Although our laws are not decisive on 
questions of presumption of survivorship, 
but treat them as questions of fact depend- 
ing wholly on evidence, and in the absence 
of all evidence, regarding them as matters 
-incapable of being determined, still, there 
are matters of importance connected with 
sach case as it presents itself which deserve 
consideration in influencing the decision. 
These points may be considered under the 
following heads: 

1. Between a father and a child under 
puberty, the English civil law decides the 
father to be the survivor. Between the ages 
of fifteen and sixty there is no probability. 
Between a middle-aged man and one under 
fifteen or over sixty, the probabilities are 
in favor of the former. Between one un- 
der fifteen and one over sixty, the former 
is deemed the survivor; but the same ex- 
ception might be taken here as in the case 
of Section 1V of the Code Napoleon. [e- 
tween two under fifteen, the older, is con- 
sidered the survivor. If the question is be- 
tween a mother and infant, both dying in 
child-bed, without assistance, the presump- 
tion of the survivorship is in favor of the 
mother, because the child might be still- 
born, and also because, if large, its life 
might be endangered, by delay, and it would 
be more exposed to danger without as- 
sistance, such as strangulation by the cord 
or suffocation in the discharges of the 
mother. 


2. The presumption is in favor of the 
male, when it is a question of physical 
strength and courage, as when a man and 
woman perish together by drowning, or 
some other casualty. But in particular 
cases, the question of the réspective health 
of the two persons might have to’ be con- 
sidered. When, however, it is a question of 
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passive endurance, especially where insensi- 
bility supervenes, then the presumption is 
in favor of the female. 

3. In death from asphyxia (apnea), as 
in smothering, or breathing noxious gases, 
as women require less oxygen than men, 
the probabilities are in favor of the former, 
other things being equal. ‘Thus, it is stated 
that in Paris, in one year, there occurred 
three hundred and sixty cases of poisoning 
by charcoal vapors; of this number there 
were nineteen instances where a man and 
a woman were exposed together, and of 
these only three survived, and all were fe- 
males. Dr. Beck relates the case of a 
man, wife and child, who were all asphyxi- 
ated while sleeping in a room which was 
exposed to the vapors of a coal stove. In 
the morning the man was found dead, the 
child dying, but the woman recovered. 

In drowning or shipwreck, the question 
becomes very complicated, having to take 
into account the age, sex, strength, and op- 
portunity. Thus, men being stronger, more 
likely to be able to swim, and in case of 
shipwreck, being more apt to be on deck, 
and, therefore in a better position to es- 
cape, have the best probabilities for sur- 
vival; but, on the other hand, the buoyancy 
of a woman’s clothes might support her in 
the water, and thus save her life, under 
possible circumstances. In case of two or 
more, survivorship can only be entertained 
by searching for bodily injuries, or other 
weakening causes, which would necessarily 
interfere with the individual’s exertions to 
save his life. Here, also, their respective 
swimming capacities would have to be con- 
sidered. 

“Tf the question be on the survivorship, 
in the case of several persons exposed to 
excessive cold, the amount of clothing, the 
physical condition, and the immoderate use 
of alcohol must be considered before arriv- 
ing at a conclusion. The probabilities would 
here be in favor of the strong adult over 
the very young, or very old person, and of 
males over females. ‘The debilitating ef- 
fects of poverty, entailing a bad nutrition, 
and also of intoxication, as being especially 





obnoxious to the effects of cold, should not 
be overlooked. The perishing of drunken 
persons on a cold winter’s night is a famil- 
iar occurrence. In relation to the effects of 
heat it may be remarked that, while the 
young and old suffer more from cold than 
adults, they seem able to withstand a great- 
er amount of heat than the latter. 

“In death by starvation, the generat prin- 
ciple that the young require more food than 
the aged will determine the presumption of 
survivorship to be in favor of the latter: 
also for the female, rather than the male. 
Certain circumstances, however, should 
here be considered, such as proximity to 
water, which would aid in sustaining life 
for some time, even without food.” 

Which Rule is the Better?—The above 
very excellent review by Dr. Reese, of 
the civil law position on survivorship 
indicates that the latter is scientifically 
as well as popularly more preferable than 
the rule at common law. The reason is that 
the civil law rule has the desirable attri- 
bute of being exact. It furntshes data, 
based on reasonable inferences by which 
cases of this character may be conclusively 
determined as questions of fact. 

Two litigants come into court and ask 
the court to decide who shall inherit certain 
property, the question being determined by 
the further inquiry as to which of two an- 
cestors in perishing in a common disaster, 
died first. The common law judge sits back 
and says he is not able to decide such a 
question. He will not hear any evidence 
as to the age, condition, health, sex or 
strength of those who perished, nor will he 
entertain any presumption of any character 
not even that both parties died at the same 
time, but merely enters judgment without 
proof and without presumptions against the 
party upon whom the exigencies of the 
situation have accidentally cast the burden 
of proof. In other words, a purely tech- 
nical rule of procedure, the rule as to bur- 
den of proof, throws a party out of court. 

Even a presumption that in such cases the 
parties died at the same moment of time 


would be preferable as offering some rea- 
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sonable basis of calculation resting on fact 
rather than on some mere rule of proced- 
ure. Some text writers have asserted that 
this is in fact the presumption that is raised. 
fut this is not true. Thus in the case of 
Kacer v. United States Casualty Co.,’* the 
whole effort of the court was spent in 
discovering who had the burden of proof 
which was in itself a very close question. 
In this case A and his daughter, B, died 
in a yacht in the Gulf of Mexico. A car- 
ried an ordinary life insurance policy in 
the defendant company for $10,000, pay-- 
able “to B, if surviving.” Here the policy 
itself specifically provides that B (and of 
course, her heirs), shall take, “if surviving,” 
and vet the court permitted the heirs of B to 
take by concluding that the burden of proof 
in this particular case was on the heirs of 
A to prove’ survivorship on the ground that 
the beneficiary of an ordinary life insur- 
ance policy has a vested interest, while liv- 
ing, in such policy, which can only be de- 
feated by some provision in the policy op- 
erating against such already existing right 
and therefore the proviso, “if surviving,” 
a condition subsequent which threw 
the burden of proof on the heirs of A. If 
this had been an ordinary case of descent, 
the burden of proof would have been upon 
the heirs of B. and they would have failed. 

Thus it is evident that the common law 
rule does not determine the question of 


Was 


survivorship in a common disaster at all, 
but stops the mouths of both parties at the 
bar until the court, by an intricate process 
of reasoning with reference to a question, 
foreign to the issue, determines who is the 
unfortunate party upon whom the law has 
cast the burden of proof, and then declares 
to such party, “‘you lose.” It would seem 
to be far preferable if the court would 
decide the real question, (the question of 
survivorship), by tossing up a coin than to 
determine the question by a mere rule ci 
procedure. 

ease in full: 55 C. L. J., 12 
hote; see, also, 60 C. L. J., 182; 52 ib., 457; 
; £4 ib., 261; 55 ib., 198; 56 ib., 62; 59 
ib, 464: 6€@ ib., 319. 


(13 See 


lL. ed KK 





The popularity of the civil law rule in 
this case only serves to prove the general 
conclusion of Mr. Hannis Taylor in his 
great work on the Science of Jurisprudence 
that the English public law and the Roman 
civil would ultimately predominate 
throughout the world in their respective 
spheres. Almost all of the common law 
tules relating to the administration of es- 
tates, marriage and divorce, husband and 
wife, parent and child and many other 
great divisions of the law have been sup- 
planted in favor of the civil law rules by 
chancery and statutory innovations. If this 
be true in all these great particulars, why 
may it not be true with respect to the com- 
mon law rules governing the question of 
survivorship in a common disaster ? 


A. H. R. 


law 








PERJURY—TWICE IN JEOPARDY. 


ALLEN vy. UNITED STATES. 


Circuit Court of Appeals, Fourth Circuit, Feb. 
27, 1912. 


194 Fed. 664. 





One may be convicted of perjury for testify- 
ing falsely in his own behalf on his trial for 
counterfeiting of which he is acquitted, and is 
not thereby twice put in jeopardy for the same 
offense, but the government should not institute 
a prosecution for perjury on substantially the 
same evidence presented on the trial for coun- 
terfeiting. 

ROSE, District Judge: 
was the defendant below. 
the defendant. The defendant in error will 
be referred to as the government. The cir- 
cumstances are peculiar. A year before the 
present indictment was returned, the defen- 
dant and one Dickins had been jointly indicted 
in the court below for (1) making counterfeit 
$20 gold pieces; (2) having such coins in their 
possession with intent to defraud; and (3) 
passing or attempting to pass some of such 
coins on particular individuals. To such in- 
dictment Dickins pleaded guilty. The defen- 
dant stood his trial. It was proved that the 
defendant and Dickins lived close together in 
Carroll county, Va. They had been for some 
time closely associated. The defendant had 
in writing ordered machinery which could be 


The plaintiff in error 
He will be called 
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used to make counterfeit coins. He had paid 
for this machinery by his personal check. Dick- 
ins had invented a wagon brake. The defen- 
dant had a half interest in the patent therefor. 
In February, 1910, they came together to Win- 
ston-Salem, N. C. Their avowed purpose was 
to sell rights under the brake patent. While 
in Winston-Salem, Dickins passed or attempt- 
ed to pass two of the counterfeit coins, one 
upon a prostitute, the other upon a hack driv- 
er. As a result of his offering one of the 
coins to the latter, he was arrested. At the 
time he attempted to pass these coins, and 
when he was arrested, the defendant was wait- 
ing for him at a railroad station in Winston- 
Salem. There were many other facts and cir- 
cumstances offered in evidence. Some of these 
tended to show that the defendant and. Dick- 
ins were acting in concert. There was testi- 
mony that some man who answered more or 
less closely to the description of the defen- 
dant had after the arrest of Dickins made an 
unsuccessful attempt to recover from the pros- 
titute the coin which had been passed upon 
her. The defendant took the stand in his own 
behalf. He admitted everything to which 
those government witnesses, who had positive- 
ly identified him, had sworn. He gave an ex- 
planation of all such circumstances consistent 
with his lack of any knowledge of or partici- 
pation in any illegal act of Dickins. He denied 
that he had ever visited the prostitute in ques- 
tion, or had ever had any communication of 
any kind with her. He was acquitted. 

About 12 months afterwards, the indictment 
now before us was found. By it he is charg- 
ed with perjury in having sworn at his trial 
for counterfeiting that he was not guilty of the 
counterfeiting charge; that he did not have 
the counterfeit coins in his possession, nor did 
he attempt to pass them; that he had nothing 
to do with the counterfeit money that Dickins 
made and passed; that he did not know that 
Dickins had in his possession in Winston-Salem 
a counterfeit coin; that he did not make or aid 
and abet Dickins in the manufacture of coun- 
terfeit coins; and that he was in Winston- 
Salem on February 10, 1910, only for the pur- 
pose of selling a patent wagon brake. At the 
trial of the defendant for perjury, the testi- 
mony on both sides was in all substantial re- 
spects the same as that which had been given 
when he was called upon to answer the indict- 
ment for counterfeiting. It is true that the 
government did prove two additional attempts 
of Dickins to pass the counterfeit coins. When 
making one of these attempts, it was shown 
that Dickins had a companion. Such com- 
panion did not look unlike the defendant, but 


the witness would not swear that it was in fact 
the defendant. The defendant was convicted, 

A number of assignments of error are made. 
The most important are intended to raise the 
questions (1) whether such a prosecution can 
be maintained at all; and (2) whether the de. 
fendant can be properly convicied when no 
witness has testified fhat what the defendant 
had sworn in the first trial was false, and when 
it is not shown that the defendant has ever in 
writing or otherwise made any representation 
necessarily inconsistent with the truthfulness 
of the evidence for the giving of which he was 
put upon his trial. 

(1) 
twice 


The defendant says that he has been 
put in jeopardy for the same offense. 
With this contention we cannot agree. 
ing or trying to pass in February counterfeit 


Pass- 


coins upon various residents of Winston-Salem 
is not the same offense as forswearing one’s 
self in June in the United States District Court 
at Greensboro. State v. Vandemark, 77 Conn. 
201, 58 Atl. 715, 1 Ann. Cas. 161; State v. Wil- 
liams, 60 Kan. 838, 58 Pac. 476; Hutcherson v. 
State, 33 Tex. Cr. R. 67, 24 S. W. 908; State v. 
Bevill, 79 Kan. 524, 100 Pac. 476, 131 Am. St. 
Rep. 245, 17 Ann. Cas. 753; State v. Cary, 159 
Ind. 504, 65 N. E. People v. Albers, 137 
Mich. 679, 100 N. W. 908; State v. Caywood, 
96 Towa, 372, 65 N. W. 385. In every one of 
these cases, the defendant was held properly 
convicted of perjury while testifying in his own 


-~97 


ty 


behalf when under prosecution for an offense 
of which he was acquitted. It is true that the 
right to convict for perjury committed under 
such circumstances has been denied. U. S. V. 
Butler (D. C.) 38 Fed. 498; Cooper v. Common- 


wealth, 106 Ky. 909, 51 S. W. 789, 59 S. W. 
524, 45 L. R. A. 216, 90 Am. St. Rep. 275; Petit 


v. Commonwealth (Ky.) 57 S. W. 14. 
But in none of those cases was it held that 
the prosecution for perjury put the defendant 


a second time in jeopardy for the same of- 
fense. Indeed, Judge, afterwards Mr. Justice, 
3rown who decided United States v. Butler, 


supra, pointed out that it was impossible to 
hold that the defendant was being tried twice 
for the same crime. If that were true, a defen- 
dant testifying in his own behalf in a criminal 
trial could safely swear to anything he pleas- 
He could never be punished for perjury so 
nclu- 


ed. 
is 
But the learn- 
ed judge was of opinion that, wherever the na- 
t the 

the 


committed. Autre fois convict as 


sive a plea as autre fois acquit. 


ture of the perjury alleged was such tha 





real issue of fact to be passed upon }b) 
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jury sworn in the perjury case was necessarily 
the same which had been already decided by 
the jury in the first case adversely to the con- 
tention upon which the government must stand 
in the perjury prosecution, the matter was res 
adjudicata. In spite of the great weight which 
the sound learning and broad wisdom of Mr. 
Justice Brown give to any of his judicial de- 
liverances, his reasoning in this case has fail- 
ed to secure general acceptance. The highest 
courts of Connecticut, Indiana, Michigan, 
Iowa, and Kansas have expressly declined to 
follow it. It has been adopted by the Court 
otf Appeals of Kentucky. The reasons why a 
verdict of acquittal in a criminal case should 
not necessarily bar a subsequent prosecution 
of the defendant for perjury committed by 
him when testifying as a witness in his own 
behalf are forcibly stated by the Supreme 
Court of Michigan in* People v. Albers, supra. 
As there argued, public policy may require the 
recognition of the right sometimes to institute 
such prosecution. If so much be granted, it 
may be neither easy nor safe to lay down a 
fixed and unvarying rule of law defining the 
circumstances under which such prosecutions 
may or may not be undertaken. For the pur- 
poses of this case, it is enough to say that it 
is very hard to imagine any state of things 
which would justify an indictment for perjury 
of an acquitted defendant against whom the 
government offers no other substantial evi- 
dence than that which had been before the 
jury which had found him not guilty. The gov- 
ernment and its prosecuting officers should 
not discredit the verdicts and judgments of 
its own courts by seeking to induce one jury 
io find that another gave a wrong verdict up- 
on what is in all material respects the same 
testimony. The record in the case at bar sug- 
gests that the able and experienced attorney 
for the United States when he began the pros- 
ecution for perjury had some reason to think 
that one of the new witnesses to the passing 
by Dickins of counterfeit coins would be able 
to identify the defendant as the person who 
was with him when such attempt was made. 
After it was found that such identification 
could not be had, it would have been better to 
have gone no further with the case. It is un- 
necessary for us to decide whether upon this 
record as it stands and as a matter of law we 
would upon this ground be justified in revers- 
ing the judgment of the court below. It will 
have to be set aside for reasons which, unless 
other evidence shall be forthcoming, will pre- 








clude a verdict for the government in any new 
trial which may be kad. 
TE od * * ae od 


Note.—This case was reversed upon another 
ground as to which the court’s opinion is not 
here reproduced. 


Note.—--Former Acquittal as Barring Prosecu- 
tien of Defendant -Therein for Perjury on the 
Trial—There are but two jurisdictions that hold 
there is any bar to prosecuting an acquitted de- 
fendant for perjury alleged to have been com- 
mitted on the trial in which he was acquitted. 
The great weight of authority is with the prin- 
cipal case. The reasoning pro and con is shown 
in the cases we cite hereinbelow and make ex- 
cerpts from. : 

The -opinion by Judge Brown, afterwards 
Associate Justice Supreme Court, ought to be 
quoted from, because he expressly disclaims that 
it proceeds upon the theory of former jeopardy 
or former acquittal. U.S. v. Butler, 38 Fed. 438. 
He said: “It certainly strikes one as an anom- 
aly, that, after an acquittal for a criminal of- 
fense, a party may be put upon trial for perjury 
in swearing that he was not guilty of that of- 
fense; but I do not think a plea of former 
acquittal is the proper way to take advantage of 
it.” Then he goes on to show that the alleged 
perjury. merely relates to the offense upon the 
tria! of which its commission was alleged. 

Then he proceeds as follows: “But I am clear- 
ly of opinion that upon the trial of this case 
the defendant would be entitled to show that he 
had been acquitted of the offense concerning 
which he is charged to have committed perjury 
and that such acquittal woull be conclusive. 
Whenever the same fact has been put in issue 
between the same parties, the verdict of the 
jury upon such issue is a complete estoppel. 
This case contains all the elements of a plea of 
res judicata; the parties are the same; the point 
in issue, viz., whether he did in fact sell liquor 
is the same, and the quantum of proof requisite 
in both cases is also the same.” 

Then he refers to Coffey v. U. S., 116 U. S. 
436, an information in rem against a distillery 
for violation of revenue laws. There was plead- 
ed former acquittal, the plea alleging that the 
criminal information contained the same charges 
as those in the information in rem. The plea 
was held good on the ground that “where an 
issue raised as to the existence of the act or 
fact denounced has been tried in a criminal pro- 
ceeding and a judgment of acquittal has been 
rendered in favor of a particular person, that 
judgment is conclusive in favor of such person 
on the subsequent trial of a suit in rem where 
as against him the existence of the same act or 
fact is the matter in issue as a cause for the 
forfeiture of the property.” 

Merely stopping to observe, that the learned 
judge first holding that plea of former acquittal 
was not proper in the case at bar we next find 
him submitting as his only authority a case 
where it was proper, we find him then proceed- 
ing as follows: “While | do not find the doc- 
trine of res judicata discussed in criminal cases, 
{ see no reason why the general rule regarding 
estoppels should not apply, especially where the 
quantum of proof in the two prosecutions is the 
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same. If this party could be convicted of per- 
jury in swearing to a state of facts which a 
jury in another case against him has found to 
be true, it would result that every criminal case 
in which the defendant takes the stand and is 
acquitted could be practically retried upon an in- 
dictment for perjury.” 

Yet what harm would there be in this, if he 
has in fact committed perjury? And why should 
the defendant in the former trial be more im- 
mune from a perjury prosecution, than an or- 
dinary witness swearing on the side a jury finds 
in favor of? We will endeavor to state the 
proper rule hereinbelow. 

In Cooper vy. Commonwealth, 106 Ky. 909, 51 
S. W. 78. 45 L. R. A. 216, 90 Am. St. Rep. 275, 
the Kentucky court considered what effe was to 
be given to the verdict of acquittal in tne case 
in which he was charged with having committed 
perjury. It said the jury to find defendant guilty 
of perjury must believe he was guilty in the 
trial where he had been acquitted. “It certain- 
ly,” said the court, “was never intended that the 
enginery of the law should be used to accom- 
plish such inconsistent results.” Then the court 
cites from Coffey v. U. S., supra, and other 
cases like that. This extract from Van Fleet in 
Former Adjudications is cited: “If there is a 
contest between the state and the defendant in 
a criminal case over an issue, I know of no 
reason why it is not res adjudicata in* another 
criminal case.” All of this is true if the same 
issue is involved in both cases in so far as the 
state is not to dispute it for all it may stand 
for at law, or is contemplated to stand for. 

In State v. Vandermark, 77 Conn. 201, 58 Atl. 
715, 1 Ann. Cas. 161, the case of Coffey v. U. S.. 
supra, was relied on, but the court said thgt 
case “turned wholly upon the common law prin- 
ciple that no man shall twice be put in jeopardy 
for the same offense. * * * The case did not deal 
with the question now under consideration.” 

In this case the contention was that the falsity 
alleged must be taken as conclusively proved to 
he true, because this alleged falsity materially 
contributed to defendant’s acquittal in the former 
prosecution. 

The court, however, reasoned that “the per- 
mission for an accused to testify would be prac- 
tically nugatory unless the accused who testifies 
falsely is punishable for perjury. Being punish- 
able for perjury, it follows of necessity that 
facts in issue in the prosecution wherein he testi- 
tied falsely may be tried as material facts in 
the prosecution for perjury. That such a trial 
must be governed by the same rule of evidence 
that governs all other criminal trials is obvious.” 

In Cooper v. Commonwealth, supra, a dissent- 
ing opinion by two judges was later filed and 
reported in 59 S. W. 524. There it was urged, 
among other things, that the rule declared by the 
majority “puts persons charged with crime, when 
testifying for themselves, on a different plane 
from other witnesses and offers an incentive not 
only to perjury on their part, but to the cor- 
ruption of justice in other ways to secure a 
verdict in their favor, which will protect them 
from punishment for both the offense for which 
they are tried and the perjury committed on the 
trial. * * * Undoubtedly there is as sound rea- 
son for punishing this grave crime where the 
ends of justice have been thereby defeated as 





where the effort to defeat justice has proved 
abortive.” 

Then the dissent refers to cases where fraud- 
ulent conduct on the part of a defendant to 
defeat prosecution for a more grievous offense 
was exposed and held inoperative and it was said: 
“If a defendant where his constitutional right 
not to be put in jeopardy a second time for the 
same offense is involved, may be estopped, by 
reason of his fraud in procuring the judgment, 
from relying on the plea of res adjudicata, how 
much more should he be estopped to make this 
plea to escape punishment for the crime of per- 
jury, by means of which he obtained the iudg- 
ment?” 

In People v. Albers, 137 Mich. 679, 100 N. W. 
go&, it was said as to contention of bar by. former 
acquittal: “It is true that the perjured testimony 
under consideration was material because it 
strengthened respondent’s claim that he was not 
acting corruptly. But its falsity is not, legally 
speaking, inconsistent with respondent’s inno- 
cence of the crime of bribery. Because re- 
spondent was innocent of that crime it does not 
follow that all testimony tending to prove his 
innocence was true, and that all testimony tend- 
ing to prove his guilt was false. * * * Because 
the people may not prosecute one for perjury 
upon the basis that he was guilty of the crime 
for which he has been acquitted, it by no means 
follows that they cannot prosecute him for per- 
jury simply because the jury credited his per- 
jured testimony, and particularly when the crime 
of perjury does not proceed upon ground incon- 
sistent with his innocence of the first charge.” 

Then it was said that “a former verdict is con- 
clusive only as to facts directly and distinctly 
put in issue, and the finding of which is neces- 
sary to uphold the judgment, and does not ex- 
tend to facts which may be in controversy, but 
which rest in evidence and are merely collateral.” 

It is difficult to see how any conviction for 
perjury would take anything from the legal ef- 
fect of the former acquittal. By it all responsi- 
bility for that alleged offense was disposed of. 
The trial was to have no other effect. The in- 
dictment and plea thereto considered nothing 
else. It was an immaterial circumstance as to 
that effect what evidence or acts brought about 
that legal effect in favor of defendant. 

Furthermore, the real meaning of a verdict of 
acquittal is not that innocence is established, but 
that no offense has been proven beyond a rea- 
sonable doubt; and the true reason of its con- 
clusiveness is that a defendant shall not be 
twice vexed with the same charge, after the 
state has once had opportunity to establish 
his guilt. In essential meaning a verdict of ac- 
quittal is nothing but a Scotch verdict. & 








BAR ASSOCIATION MEETINGS — WHEN 


AND WHERE HELD. 


AMERICAN—Milwaukee, August 

ALABAMA—Montgomery, July 12 and 13. 

COLORADO—Colorado Springs, first week in 
July. 
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FLORIDA—Jacksonville, June 6, 7, 8. 
JINDIANA-—South Bend, July 10 and 11. 
KENTUCKY—Louisville, July 10 and 11. 
MAINE—Augusta, January 8, 1913. 
MARYLAND—Cape May, N. J., July 1, 2, 3. 
MICHIGAN—Saginaw. Date not fixed. 
MINNESOTA—Minneapolis, August; date not 
definitely fixed. 
MISSISSIPPI—Jackson, May §8, 9, 10. 
MISSOURI—St. Louis. Date not fixed. 
NEBRASKA—Omaha, last week in December. 
NEW JERSEY—Atlantic City, June 14 and 15. 
NORTH CAROLINA—Morehead City, July 3, 
4, 5. 
NORTH DAKOTA—Jamestown, September 3 
and 4. 
OH1IO—Cedar Point, July 9, 10 and 11. 
PENNSYLVANIA-—Cape May, June 25, 26, 27. 
RHODE ISLAND—Narragansett Bay, first 
Saturday in June. 
SOUTH DAKOTA—FPierre, January 15 and 16, 
1913. 
TENNESSEE—Knoxville, July 9, 10 and 11. 
TEXAS—Galveston, July 2, 3, 4. 
UTAH—Ogden, June 15. 
VIRGINIA—Old Point Comfort, 
$. 
WEST VIRGINIA—Grafton, July 17 and 18. 
WISCONSIN—Milwaukee, August 27. 


- 


August 6, 
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CORRESPONDENCE. 


APPROVAL OF OUR BAR ASSOCIATION 
ISSUE. 





Editor Central Law Journal: 

I was particularly delighted with the reada- 
ble qualities of your special issue of yesterday, 
the 17th instant. Its timeliness is especially to 
be commended. This is so because of the near 
approach of the meeting of the American Bar 
Association at this city the latter part of Au- 
gust. It will appeal to every reader of your 
publication in this city who has the good for- 
tune to see it. It should be welcomed in many 
lawyers’ offices where its weekly visits are rare- 
ly, if ever, known. 

There is in this issue much food for the 
thoughtful lawyer. You say truly that the le- 
profession owes something—much—to so- 
debt which it can never discharge ex- 
services which are invaluable and be- 
yond price. And this service includes the broad 
ind intelligent discussion of governmental poli- 
cies, state and national, of court procedure, and 
of the ethics of the bench and bar. These mat- 
ters, of vital import alike to the profession and 


gal 
ciety, a 


eept bv 


to society, cannot be disposed of hastily, or in‘ 


alight and flippant manner. 


The greatly increased membership of the 
American Bar Association, in recent years, 
makes its deliberations and conclusions of vast 
and growing significance to the people of this 
Suntry. This significance, of course, does 





not come by virtue of its large membership 
alone, but is the result, very largely, of the 
consideration of public questions of paramount 
importance to the country at large. And this 
consideration is valuable because it comes from 
an intellectual source of admitted power and, 
breadth of judgment. This last statement can 
be made without fear of being guilty of egot- 
ism. For it is universally conceded that the 
combined wisdom of the bench and bar far out- 
ranks that of any other profession. This is 
not open to debate. 

You do well to call the attention of the pro- 
fession to these burning questions of the hour, 
questions which have been barely touched upon 
in this communication. The service should be, 
and I feel certain is, appreciated. It goes far 
to show that a journal for one of the learned 
professions can also have a thought for the 
common weal. DUANE MOWRY. 

Milwaukee, Wis. 








HUMOR OF THE LAW. 


The lawyer of the convicted pickpocket took 
the fine imposed upon his client very much to 
heart. 

“Twenty-five dollars!” he expostulated. “Your 
Honor, where is this poor, unfortunate man to 
get $25?” 

His Honor did not know, or if he did he’ re- 
frained from saying so, but the prisoner was 
less discreet. 

“Just let me out of here 
minutes,” he said, “and I'll 
York Sun. 


or fifteen 
you.”—New 


for ten 
show 


“T had a wealthy client who died a while 
ago,”” said Senator John Sharp Williams. “He 
left his whole fortune to his only son, with 


me as executor of the estate. 

“Now he had kept this young man, who had 
just turned 21, in pretty close leash during his 
youth, and it was with eyes bulging with ex- 
pectancy of a good, far-flung fling that the son 
called on me a few days after the funeral to 
learn when he was coming into his kingdom. 

“‘T haven’t qualified as executor yet, Bob,’ 
I told him, ‘but come around in a week or so 
and get what you want.’ 

“Promptly on the dot Bob turned up. 

“*The period for advertising for claims 
against the estate will not expire for a fort- 
night,’ I told him this time, ‘so I cannot legally 
pay you anything until then. Drop in in a 
couple of weeks and I'll fix you out.’ 

“Bob swallowed his disappointment and took 
his departure. At the end of a fortnight he 
promptly appeared again. 

“‘*Sorry to disappoint you a third time, Bob,’ 
I said, ‘but there have been some purely formal 
claims filed against the estate that cannot be 
disposed of until the next month's term of 
court. If you'll call after that vou can get all 
the cash you want, but I really don’t see my 
way clear to pay out anything until these mat- 


ters are disposed of. Come back in a month 
and it will be all right then.’ 
“Bob moved slowly to the door. With his 


hand on the knob, he turned to me. 

“‘Mr. Williams,’ he said sadly, “do you know 
sometimes I’m right sorry the old man died.’ "— 
Chicago Ledger. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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2 Associations — Actions Against. — Proper 


method of suing association is by suing some of 
the members, and, after judgment, compelling 
defendants to see that the treasurer pays the 
claim.—Wolfe v. Limestone Council No. 373, Or- 
der of Independent Americans, Pa., 82 Atl. 499. 

2. Attachment—Sheriff's Return.—Sheriff’s re- 
turn of nulla bona on a writ of attachment, 
while prima facie correct, is subject to falsifi- 
cation by evidence to the contrary.—Sanders v. 
D. Landreth Seed Co., S. C., 74 S. E. 120. ; 

3. Bankruptey—Attachment.—That a debtor 
has been adjudicated a bankrupt, and that goods 
in question had been set apart to him as exempt, 
is not ground for quashing an attachment, in 
an action for their price.—Northern Shoe Co. v. 
Cecka, N. D., 1385 N. W. 177. 

4.——Attachment Lien.—By failing to file a 
voluntary petition in bankruptcy to vacate an 
attachment lien, a debtor held to have commit- 
ted an act of bankruptcy within Bankruptcy 
Act.—In re Putnam, U. 8. D. C., 193 Fed. 464. 

5.——Burden of Proof.—Where a _ bankrupt’s 
trustee objects to a claim for liquors sold to 
the bankrupt on the ground that the sale was 
illegal, the burden of showing such illegality 
is on him.—Jacobs vy. Ballantine Breweries Co., 
Cc. C. A., 193 Fed. 393. 

6.——Conditional Sale.—Property held by the 
bankrupt under an unrecorded conditional sale 
contract does not pass to the trustee, whether 
the proceedings are voluntary or involuntary. 
—Nauman Co. v. Bradshaw, C. C. A., 193 Fed. 
350. 
7.——Costs.—Where a petitioning creditor in- 
stituted bankruptcy proceedings in good faith 





and for a proper purpose, he could not be made 
liable for a deficit incurred by the trustee in 
administering the estate.—In re Metals Wxtrac. 
tion & Refining Co., Cc. Cc. A., 193 Fed. 372 


8.——Insurance Premium.—On sale of mort- 
gaged property in bankruptcy, the mortgagee is 
entitled to reimbursement for insurance pre- 
miums paid, if that expenditure was authorized 
by the mortgage.—In re Fabacher, U. &. D. ¢, 


193 Fed. 556. 


9.—~—-Mutual Debts.—That mutual debts may 
be set off under section 68 of the bankruptey 
act, they must be mutual, must be in same right, 
must be provable in bankruptcy, and must not 
have been purchased after filing of petition.— 
In re Hlowe Mfg. Co., U. S. D. C., 195 Fed. 524. 


10.——Recorded Transfer.—The 
whether a recordable transfer, made more than 


four months before bankruptcy but not recorded 


question 


until within such period, constitutes a voidable 
preference is to be determined by the conditions 
and intentions of the parties existing when the 
transfer was made, and not at the time «f the 
recording.—Debus y. Yates, U. Ss. D. C., 
427. 

11.—Stock 
judgment against a corporation for negligent 
death held a creditor of a stockholder as to his 
liability for an unpaid stock subscription, enti- 
tline him to institute involuntary bankruptcy 
proceedings against the stockholder.—In re Put- 
man, U. S. D. C., 193 Fed. 464. 

12.——Stock Subscription.—Trustee of bank- 
rupt corporation cannot enforce liability for un- 
paid stock subscription in summary proceed- 
Sg. D. C., 193 Fee 


193 Fed. 


Subscription.—One holding a 


ings.—In re Howe Mfg. Co., U. 
424. 

13. Banks and 
tract.—A savings bank depositor, by ac: 
a deposit book, is presumed to know the con- 
tents and regulations contained therein, «nd to 
impliedly contract according to their terms, even 
though a foreigner, unfamiliar with th» lan- 
guage.—Dinini v. Mechanics’ Savings Bank of 
Winsted, Conn., 82 Atl. 580. 

14.——Stoppage in Transitu.—Receivers of a 
bank held entitled to stop in transit, and take 
possession of, money and bullion consigned to 
a correspondent bank as aga‘nst the latter.— 
Dexter Horton Nat. Bank of Seattle, Wash., v. 
Hawkins, C. C. A., 193 Fed. 363. 

15. Bills and Notes—Alteration.—Where a 
note was materially altered, it was unenfurcea- 
ble by an innocent holder against any party 
prior to the one answerable for the alteration.— 
Central Nat. Bank of Kansas City, Mo., v. Efird, 
S. Car., 74 S. E. 136. 

16.—Guarantor.—Where defendant executed 
a note in part settlement of his obligation as 
guarahtor of a debt due a partnership, it was 
no defense that at the time he executed the 
note he did not know that the plaintiff was a 
corporation and had succeeded to the ownership 
of the debt and guaranty.—Davis v. Melwen 
Bros., C. C. A., 193 Fed. 305. 


Banking—Depositor’s Con- 
-pting 


Agency.—W iit an 
with two brokers 


17. Brokers—Exclusive 
owner listed his property 


without giving either an exclusive option tv 
sell, one of the brokers, who interested « third 
person, who declined to purchase on the terms 
submitted by the owner, is not entitle to 4 
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commission, though the other broker conducted 
negotiations With. such person resulting in a 
sale; the owner taking no part except to accept 


the fu price and convey the property.—Grind- 
staff v. Merchants’ ‘Investment & Trust Co., Ore., 
122 Pac. 46. 

18. Scope of Agency.—A contract creating 


n ugency to sell real estate may also give the 
agent an option to purchase.—Shepard v. Pabst, 
Wis.. 135 N. W. 158. 

19.——Vendor’s Fault.——aA vendor of land 
who agreed to pay real estate brokers their 
commission on the day of settlement, but re- 
fused to convey, is liable, though no date of 
settlement was fixed by the contract.—Rauch- 
wanger v. Katzin, N. J., 82 Atl. 510. 

20. Building and Loan Associations—Insol- 
Trustee of insolvent building and loan 
association should require borrower to repay 
amount received with interest and to allow him, 
after all debts paid, a pro rata dividend. with 
nonberrowers on payment made on his stock.— 
suilding & Loan Ass'n v. Kinter, Pa., 


yveney 


Leechbur 


S2 Atl. 498. 





2). Cancellation of  Instruments—Condition 
Precedent.’ party is not obliged to return 
that which he will be entitled to retain, as a 
precedent to a cancellation of the 
Collier y, Collier, Ga., 74 S. BE. 275. 


condition 
contract. 

22. Carriers of Goods—Act of God.—Whether 
an extraordinary flood, causing loss of goods 
in Possession of carrier, constituted an act of 
God, sufficient to relieve the carrier from liabil- 
ity, depends on whether it could have been fore- 
guarded against by the exercise of 
pouthern Ry. Co., 


seen and 


reasonable care.—Ferguson y. 


S. C., 74 S. E. 129. 

23. Joint Rate.—Shipments over connecting 
lines must take the lawfully established rate 
On ert line where there is no established joint 
rate. Wansas City Southern R, Co. v. C. H. Al- 


vrs Commission Co., 32 Sup, Ct. Rep. 316, 

24. Carriers of Passengers—Relation.—A per- 
son who, having been to a station to take a 
leaves the station and then returns there- 
to to send a telegram announcing that he will 
net make the contemplated journey, is not a 

Minneapolis, St. P. & 
5 N. W. 189. 





passenger.—Galehouse $v. 
BS 8. M. Ry. Co., HM: Eh, 7 

25 Chattel Mortgages—Conditional Sale.—A 
contract to buy and pay the price of a chattel, 
providing that the seller shall retain title as 
security and on default take possession, is a 
conditional sale, and not a mortgage.—Mc Daniel 
v. Chiaramonte, Ore., 122 Pac. 33. 





» 
> 


2h, —Foreclosure.—Where a chattel mort- 
gige is irregularly foreclosed, and sold to a per- 
son other than the mortgagee, mortgagor can 


recover as damages excess in the value of the 
property at the time of sale over the mortgage 
debt Hoover v. Brookshire, Okla., 122 Pac. 171. 
27. Charities—Cy Pres.—The doctrine’ of 
recognized in Maine, and is appli- 
cable to a bequest to a classical and scientific 
Lynch y. South Congregational Par- 
Augusta, Maine, 82 Atl. 432. 


v pres is 


cadem\ 


28. Constitutional Law—Franchises.—Provi- 
sion, in an ordinance granting a renewal of a 
franchise to a gas company, that the company 
shall furnish gas at a certain price with a cer- 
tain discount to consumers paying before a cer- 





tain date, held not a contract that the price 
should be kept high enough to allow a discount 
for prompt payment.—Cedar Rapius Gas Light 
Co. vy. City of Cedar Rapids, 32 Sup. Ct. Rep. 
389. 

29. Contraects—Benefit of Another.—Where a 
wife paid a railroad agent for a ticket for her 
husband, the agent agreeing to notify the hus- 
band that the ticket was awaiting him, the con- 
tract was made for the benefit of the husband, 
and he was entitled to sue thereon in his own 
name.—Canada y. Yav.0 & M. V. R. Co., Miss., 57 
So. 913. 

30. Burden of , vof.—An owner of a build- 
ing, after full payment to the contractor there- 
for, has the burden uf showing want of knowl- 
edge of defects in the work of construction, to 
recover from the cuatractor for defects, where 
no expert knowledge is required to comprehend 
them—Saldal y. Jacobsen, Iowa, 135 N. W. 18. 

31. Contemporaneous Construction.—The 
contemporaneous construction placed upon a 
doubtful instrument by the acts of the parties 
themselves will be adopted by the courts.—Coll- 
Philadelphia Co., Pa., 82 Atl. 474. 

32.——Public Pohey.—A contract with a sales- 
man contemplating the bribing of purchasing 
agents being invalid, the salesman could not re- 








ison vy. 





cover for services or expenses’ thereunder.— 
Smith v. David B, Crockett Co., Conn., 82 Atl. 
56%. 

33. Third Person.—Where one agrees with 


another to pay the debts of the latter, this alone 
does not authorize a creditor of the promisee to 
bring an action at law against the promisor on 
the debt.—Shepparg vy. Bridges, Ga., 74 S. E. 245. 

34. Corporations—Dividends.—The declara- 
tion of a dividend is discretionary, and in its ab- 
stockholders have no rights thereto.— 
Lauman vy. Foster, ,owa, 135 N. W. 14. 


sence 


35.——Minority Stockholders.—Minority stock- 
holders ‘cannot maintain a suit’ to-set aside-acts 
of directors in selling the entire corporate prop- 
erty, in excess of the directors’ powers, where 
such acts are within the powers of the corpora- 
tion, and may be ratified by the stockholders.— 
Peters v. Waverly Water-Front Improvement & 
Development Co., Va., 74 S. E. 168. 

36.——Ultra Vires.—An agreement between 
a corporation and a subscriber for stock that 
the subscriber might return the stock and re- 
ceive back the consideration held not enforcea- 
ble in equity at the expense of other stockhold- 
ers.—Sarbach v. Kansas Fiscal Agency Co., Kan- 


sas, 122 Pac. 113. 





37. Courts—Deference.—Supreme Court of 
the United States, in construing provisions of 
an ambiguous territorial statute, will iean to 
the construction giyen it by the territorial Su- 
preme Court.—Clason v. Matko, 32 Sup. Ct. Rep. 
392. 

$8.——Diversity of Citizenship.—.A Pennsylva- 
nia corporation held not suable in a_ federal 
court in Maryland on a contract made in that 
state to be performed in Illinois, where it was 
not at the time doing business in Maryland.— 
Noel Const. Co. of Baltimore City v. Geo. W. 
Smith & Co., U. S. C. C., 193 Fed. 492. 

39. Patents.—Action by patentee of rotary 
mimeograph sold under a_ license restriction 
against one selling ink to the purchaser to be 
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used in connection with such mimeograph held 
one arising under patent laws of which the fed- 
eral court has jurisdiction.—xHenry V. A. B. Dick 
Co., 32 Sup. Ct.. Rep. 364. 

40 ——-Federal Question.—The contention that 
proper faith and credit were not given to a 
judgment of the Canadian court by a decision of 
a State court does not involve the federal ques- 
tion.— Aetna Life Ins. Co. v. Tremblay, 32 Sup. 
Ct. Rep. 309. 


41. Criminal Law—Judgment of Conviction.— 
On conviction of a person accused of crime, 
judgment need not’ necessarily be pronounced 
at the term at which the conviction is had.— 
Gehrmann y. Osborne, N. J., 82 Atl. 424. 


42.——Principals in Misdemeanor.—All who 
assist in violating an ordinance are equally 
guilty as principals—Wynne vy. City of Atlanta, 
Ga., 74 S. E. 286. 

43. Damages—Basis of Assessment.—Such 
facts must be established as will furnish a basis 
for assessment of damages according to some 


definite rule.—Beck v. Baltimore & O. R. Co., 
Pa., 82 A*.. 466. 
44. Delay in Performance.—A contractor, 





delayed in completing the work by the act of 
the owner, may recover the increased cost of 
labor in performing the work incurred by the 
delay, and for partially completed work and 
loss of time by reason of the delay.—Saldal v. 
Jacobsen, Iowa, 135 N. W. 18. 

45. Measure Of.—Measure of damages for 
breach of contract by a mineowner to give 
plaintiff all the hauling for a year at certain 
rates without agreeing to furnish any certaip 
amount of work was, in the absence of expendi- 
tures by plaintiff in preparation, the amount of 
services rendered by third persons, but at the 
rate fixed by the contract.—Nashotah Mines Co. 
v. Dyer, Colo., 122 Pac. 60. 

46. Prospective Profits.—Prospective prof- 
its cannot be recovered as a part of the dam- 
ages for the taking of a threshing machine, 
under a chattel mortgage, being uncertain and 
speculative.—Truman y. J. I. Case Threshing 
Mach. Co., Mich., 135 N. W. 89. 

47.——-Punitive Damages.—In an employe’s 
personal injury action wherein punitive dam- 
ages are not claimed, evidence as to the rela- 
tive financial condition of the parties is. inad- 
missible.—Riverside & Dan River Cotton Mills 
Co. v. Carter, Va., 74 S. E. 183. 

48. Deeds—Description.—The object of a de- 
scription in a deed is to idefhtify the land, and 
need not necessarily be technically accurate, 
but must be sufficiently precise to enable a sur- 
veyor to locate it—Marks v. Ligonier Borough, 
Pa., 82 Atl. 477. 

49. Divoree—Homestead.—-Judgment against 
a married man not having become a lien on his 
homestead, because of its homestead character, 
could not become a lien on it after decree in 
divorce awarding it to his wife, though she 
abandoned it as a homestead.—vVittengl v. Vit- 
tengl, Iowa 135 N. W. 63. 

50. Temporary Alimony.—-Where, pending 
petition for divorce, plaintiff applied for tempo- 
rary alimony, it was unnecessary to pray for 
process, and have the same served as in an 
original suit.—Williams vy. Williams, Ga., 74 S. 
E. 242. ? 














51. ‘ Equity— Mistake of Fact.—Ordinarily 
equity will relieve against a mere mistake of 
fact where no laches is shown, and the other 
party has not materially changed his position 
relative to the subject-matter.—Dunn v. City of 
Superior, Wisc., 185 N. W. 145. 

52. Evidence—Judicial Notice.—Courts will 
judicially notice the nractice of using the name 
of a street alone in expressing a desire to alight 
from a street car.—Knuckey y. Butte Electric 
Ry. Co., Mont., 122 Pac. 280. 

53. Judicial Notice.—Courts will not take 
judicial cognizance of the schedule of rates filed 
hy a carrier with the Interstate Commerce Com- 
mission and published as required by the acts 
of Congress.—Hartwell Ry. Co. v. Kidd, Ga., 74 
S. E. 310. 

54. Judicial Notice.—The court will take 
judicial notice of the fact that the cost of liv- 
ing is now in excess of what it used to be.— 
McCaddin v. McCaddin, Ind., 82 Atl. 554. 

55. Judicial Notice.—The courts will judi- 
cially notice that civil service act represents a 
public demand for the abolition of the spoils 
system.—Walker v. Board of Chosen Freehold- 
ers of Essex County, N. J., 82 Atl, 422. 

56. Law of Sister State—In the absence 
of proof to the contrary, the court presumes 
that the common law prevailing in a sister 
state is the same as the law of the forum, but 
there is no similar presumption as to statutes. 
—Schaun y. Brandt, Md., 82 Atl. 551. 

57. Presumption.—One is presumed to be 
familiar with the law of gravitation.—Sidwell 
v. Economy Coal Co., Iowa, 135 N. W. 59. 

58. Res Gestae.—Statement made by mo- 
torman, six or seven minutes after a collision, 
and while the injured person was being picked 
up, was properly admitted as part of the res 
gestae.—Champlin v. Pawcatuck Valley St. Ry. 
Co., R. I, 82 Atl. 481. 

59. Execution—Injunction.—Injunction will 
not be granted to restrain illegal levy of execu- 
tion on personalty where no equitable ground 
for relief appears.—Garcia y. Pardo, Fla., 57’ So. 
974. 

60. Franchises—Public Usility.—The sole 
purpose of the public utility law is to promote 
general welfare by affording public utility serv- 
ice of the highest practicable efficiency at low- 
est practicable rates.—Calumet Service Co. v. 
City of Chilton, Wisc., 135 N. W. 131. 

61. Frauds, Statute of—Oral Agreement.—A 
vendor’s oral agreement to remove existing in- 
cumbrances is generally good; but a general 
agreement to make good a title, if the deed de- 
livered does not have that effect, is within the 
statute of frauds.—Ladd vy. Holman, Maine, 82 
Atl. 437. 

62. Gifts—Executed Gift.—A parol gift of 
land to be effectual must be fully executed, and 
a mere intention of the donor to make a gift in 
the future is not sufficient, and whether there 
has been a gift is one of fact depending on the 
intention of the donor in delivering the proper- 
ty.—Farlow v. Farlow, Iowa, 135 N. W. 1. 

63. Guaranty—Acceptance.—Where the back 
of a written instrument, containing all the terms 
and conditions of a contract for the sale of 
merchandise, was indorsed with a statement to 
the effect that endorser guaranteed full and 
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complete payment of all indebtedness of the 
purchaser, it was an absolute guaranty, requir- 
ing no acceptance by the seller.—McConnon & 
Co. y. Laursen, N, D., 1385 N. W. 213. 


64.——Pleading.—Plaintiff suing on guaranty 
is not required to negative defense of release of 
debt.—Pruden y. Liebler, N. D., 185 N. W. 186. 


65. Husband and Wife—Alimony.—A court of 
chancery has power to entertain an application 
by a wife against her husband for alimony, 
though she does not ask for a divorce.—McCad- 
din v. MeCaddin, Md., 82 Atl. 554. 


66. Indictment and Information—Pleading.— 
An act providing that defendants in criminal 
cases in the city court shall be tried on written 
accusation founded on affidavit of prosecutor 
held complied with by accusation signed by so- 
licitor of the court, reciting that it is founded 
upon a designated affidavit, set out in full im- 
mediately preceding the accusation and referred 
to as the “above and foregoing affidavit.”—Eady 
vy. State, Ga., 74 S. E. 303. 

67. Injunction—Criminal Proceedings.—One 
whose property rights have been invaded in 
fixing harbor lines may sue to enjoin the Secre- 
tary of War from causing criminal proceedings 
to be brought against him, under Act of Con- 
gress March 3, 1899, secs. 11, 12, 17.—Philadel- 
phia Co. v. Stimson, 32 Sup. Ct. Rep. 340. 

68. Damages.—Where an injunction wrong- 
fully issued was too broad, defendants were not 
entitled to violate any part of it, but could 
recover damages sustained by complying with 
the writ.—New England Box Co. v. Prentiss & 
Wilder, N. H., 82 Atl. 531. : 


69.——-Jurisdiction.—An injunction will lie to 
restrain residents of this state from prosecut- 
ing fraudulent, collusive, or unlawful proceed- 
ings in another jurisdiction.—Reed y. Hollings- 
worth, Iowa, 135 N. W. 37. 

70.——Ordinance.—Equity may enjoin. en- 
forcement of ordinance whose validity is ques- 
tioned, where there is a threat to take employes 
of street railway off its cars by arrest.—Mahon- 
ing & S. Ry. & Light Co. v. City of New Castle, 
Pa., 82 Atl. 501. 

71. Insurance—Forfeiture.—A provision in a 
policy that, if the note given for the premium 
is not paid when due, it shall forfeit the con- 
tract, is valid.—Travelers’ Fire Ins. Co. of Pine 
Bluff, Ark., v. Mercer, Okla., 122 Pac. 134. 

72. Fraternal Association.—In fraternal 
beneficiary organizations, the local camps or 
lodges and their officers are agents of the cen- 
tral camp or body.—Collver v. Modern Wood- 
men of America, Iowa, 135 N. W. 67. 

73.——Iron Safe Clause.—To vitiate a fire pol- 
icy for noncompliance with an iron-safe clause, 
it is not essential that the noncompliance was 
with intent to defraud.—Scottish Union & Nat. 
Ins. Co. v. Virginia Shirt Co., Va., 74 S. E. 228. 

74..——Misrepresentation.—_ Whether a misrep- 
resentation in an application for insurance was 
material to the risk depends on whether, but 
for the misrepresentation, insurer would not 
have entered into the contract.—Miller v. Mary- 
land Casualty Co., U. S. C. C..A., 193 Fed. 343. 

75..—Ratification.-—One who has accepted the 
offer of an indemnity company to reinsure him 
cannot adopt only a part and reject the remain- 
der.—King y. Combs, Okla., 122 Pac. 181. 











76. Intoxicating Liquors—Evidence.—Proof 
of payment by defendant of liquor tax required 
by United States held prima facie evidence of 
intent to violate prohibitory law.—Etchison vy. 
State, Okla., 122 Pac. 242. 
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77.——Saloonkeeper.—An owner of a saloon is 
criminally liable for a violation of the liquor 
law by an agent, though without his consent or 
contrary to his’ instructions.—Reismier v. 
State, Wis., 135 N. W. 153. 

78.——Violation of Statute—Where defend- 
ant was concerned in sale of liquor, it was im- 
material whether the sale was made by him or 
by one acting with him.—Cumberledge y. State, 
Okla., 122 Pac. 266. 


79. Judgment—Reviving Issues.—It is only 
when parties have used due diligence, and have 
not been able to thereby correctly ascertain 
their rights, that the Supreme Court will revive 
issues once closed by judgment.—Moss v. Drost, 
La., 57 So. 929. 

80. Res Judicata.—A judgment dismissing 
an action on the ground of maintenance and 
plaintiff’s want of ownership of the cause sued 
on is a final judgment on the merits, so as to 
bar a subsequent action on the same cause of 
action.—Rogers v. Hendrick, Conn., 82 Atl. 590. 


81. Landlord and Tenant—Eviction.—To con- 
stitute an eviction which will operate as a sus- 
pension of rent, there must be either an actual 
expulsion of the tenant or some act of perma- 
nent character by the landlord with the inten- 
tion of depriving the tenant of the enjoyment 
of the premises.—Potts-Thompson Liquor Co. v. 
Capital City Tobacco Co., Ga., 74 S. E. 279. 

82. Restrictions.—Leased premises may be 
used for any lawful purpose, in the absence of 
restriction in the lease.—Rockwell v. Eiler’s 
Music House, Wash., 122 Pac. 12. 

83. Surrender.—Where a lease authorizes 
the landlord to enter, where premises are va- 
cated during the term and relet, that the land- 
lord increased the rent to the new tenant does 
not create presumption of surrender by act of 
law.—N, J., 82 Atl. 518. 

84. Larceny—From House.—The front porch 
of a dwelling house, covered by a roof, is a part 
of the house, and larceny therefrom is a lar- 
ceny from the dwelling house.—Downer vy. 
State, Ga., 74 S. E. 301. 

85. Libel and Slander—Joint Tortfeasors.—All 
persons who are engaged in or in any way con- 
nected with the publication of a libel are re- 
sponsible therefor.—Grinnell v. Cable-Nelson Pi- 
ano Co., Mich., 135 N. W. 92. 

86. Life Estates—Stock Dividends.—Any _in- 
creased value of shares of stock from the fail- 
ure of the corporation to declare a dividend be- 
longs to the remainderman, and not to the life 
tenant.—Lauman v. Foster, Iowa, 135 N. W. 14. 

87. Master and Servant—Chauffeur.—Chauf- 
feur, injuring plaintiff while on errand for co- 
employe, held not acting within scope of his 
employment at the time of an accident.—North- 
up v. Robinson, R. I., 82 Atl. 392. 

88. Independent Contractor.—An_ indepen- 
dent contractor is one who, exercising an inde- 
pendent employment, contracts to do a piece of 
work according to his own methods and with- 
out being subject to the control of his employer 
except as to the result of the work.—Pottorff v. 
Fidelity Coal Mining Co., Kan., 122 Pac. 120. 

89. Master’s Promise.—Where master on 
complaint promised to remove danger from de- 
fective appliance, that he had other reason than 
the safety of servants for making the change 
will not render promise ineffectual.—Lupher v. 
Atchison, T. & S. Ff. Ry. Co., Kan., 122 Pac. 106. 

90. Municipal Corporations—Negligence.—A 
person crossing a street in front of an automo- 
bile may assume that it will not be run over 
him, unless it was too close to be stopped by 
the exercise of ordinary care.—Marsh v. Boyden, 
R. I., 82 Atl. 393. 

91. Notice of Ordinanece.—A publication ot 
an ordinance as required by law entitles the citi- 
zen to no further notice.—Neumann y. City of 
Hoboken, N. J., 82 Atl. 511. 
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$2. Nevigable Waters—Riparian Owner.— 
Loss of land by washing away by floods in a 
flowing stream falls on the riparian owner. 
Philadelphia Co. v. Stimson, 32 Sup. Ct. Rep. 
340. 





oS. Negligence - tescue from Danger. — 
Where a good-faith effort is made to rescue one 
from a place of danger, caused by another, the 
effort, even if unsuecessful, will not relieve the 


wrongdoer from liability.—Amend y. Lincoln & 
N. W. R. Co., Neb., 135 N. W. 3235. 
%4.—Res Ipsa Loquitur.—The res ipsa lo- 


quitur doctrine, like all other rules of evidence, 
must be applied with reference to the particu- 
lar facts.—Dalton vy. Solah Water Users’ Ass‘n., 
Wash., 122 Pac. 4. 

95. Partnership — Receivership. — Where a 
sutviving partner sold the entire partnership 
property to a newly formed corporation com- 
posed of himself and members of his family and 
refused the wife of his deceased partner access 
to the books, claiming her husband's’ share 
amounted to very little, a receiver should be 
appointed to preserve the property.—Miller v. 
Miller, N. J., 82 Atl., 513. 

96. Partition—Land Subject To.—-An agree- 
ment not to partition is implied where the pur- 
pose for which the property is acquired would 
be defeated thereby.—MclInteer v. Gillespie, 
Okla., 122 Pac. 184. 

97. Patents—Restricting License.—Sale of 
ink to purchaser of a rotary mimeograph, sold 
with a license providing that it would be used 
only with ink supplied by the patentee, consti- 
tutes contributory infringement of the patent. 
—Henry v. A. B. Dick Co., 32 Sup. Ct. Rep. 364. 

9S. Perjury—Pleading.—Indictment charging 
subornation of perjury before federal grand 
jury need not state name of specified defendant 
under examination.—Hendricks y. United States, 
32 Sup. Ct. Rep. 313. 

99. Principal and Agent—-Innocent Persons.— 
Where two innocent persons must suffer in 
consequence of the fraudulent representations 
of the agent of one of them, the principal is 
liable to the person  defrauded.—Shepard _ vy. 
Pabst., Wise., 135 N. W. 158. 

100.——Scope of Authority.—To authorize an 
employe to bind the employer to pay for physi- 
cians attending another, the act is reasonably 
within the scope of the emvlovment.—Habheg- 
ger v. King, Wisc., 135 N. W. 166. 

101. Prineipal and Surety——-Reimbursement. 
—At common law, sureties who paid the debt 
of the principal could sue in assumpsit for reim- 
bursement.—Hudson vy. Aman, N. C., 74 S. E. 97. 

102.——Reimbursement.—Pavment of judg- 
ment by surety on appeal bond after affirmance, 
on notice from the Governor that unless judge- 
ment were paid the surety would forfeit its 
right to do business, held not made voluntarily 
or negligently so as to defeat surety’s right to 
reimbursement from its principals.—lUnited 
States Fidelity & Guaranty Co. vy. Sandoval, 32 
Sup. Ct. Rep. 208. 

108. Railroads—tLook and Listen.—A_ person 
approaching a railroad crossing is not requ'red 
to stop, look, and listen under all circumstances: 
but such duty is dependent on the existing con- 
dition.—Frederickson v,. Iowa Cent. Ry. Co., 
Iowa, 135 N. W. 12. 

104. Receiving Stolen Goods——Guilty Knowl- 
edge.—Guilty knowledge may be found where 
defendant received the goods under such cir- 
cumstances as would satisfy a man of ordinary 
intelligence and caution that they were stolen. 
—State v. D’Adame, N. J., 82 Atl. 520. 

105. Receivers—Costs.—A party applying for 
a receiver cannot be made liable for the excess 
of costs over assets, unless the proceedings were 
instituted improvidently, without reasonable 
cause, or in bad fatth.—In re Metals Extraction 
& Refining Co., C. C. A., 193 Fed. 372. 

106. Reference—Amendments to Pleadings.— 
A referee appointed to hear a case on its merits 
may allow amendments to the pleadings, sub- 
ject to review for abuse of discretion.—Walsh 
Lumber Co. v. Chaney, Wash., 122 Pac. 

107. Reformation of Instruments—Mistake of 
Law Where a grantee in drawing a deed cov- 
ering land, a part of which was subject to a 








dower right, though intending to except such 
dower land from the conveyance, instead of 
describing its boundaries, merely excepted the 
widow’s dower right, the deed will be reformed 
to render the exception effective, though the 
mistake was one of law.—Pelletier vy. Interstate 
Cooperage Co., N. C., 74 S. E. 112. 

108. Sales—Acceptance Under Protest.—A 
purchaser accepting cattle of a kind inferior 
to that purchased under protest held not to 
abandon right of action for damages.—White 
v. Oliver, Okla., 122 Pac. 156. 

109.——Credit.—Under an agreement to sell 
property on credit provided a bankable note is 
given as surety, the note must be bankable 
without the payer becoming personally liable 
for its payment.—Pasha v, Bohart, Mont., 122 
Pac. 284. 

110. Refusal to Accept.—Whether or _ not 
tender by the seller of goods was sufficient is 
immaterial; the buyer having positively refused 
to accept them, so that tender was unnecessary. 
—Port Huron Machinery Co. v. Hurto, Iowa, 135 
N. W. 31 

lll. Street Railways—Contributory Negli- 
gence.—A motorman, who sees a wagon blocked 
by an automobile at a narrow place in the 
road, has no right to speculate upon the possi- 
bility of passing without injury to the occupant 
of the wagon.—Champlin v. Pawcatuck Valley 
St. Ry. Co., R. I., 82 Atl. 481. 

112. Sunday—Contracts,—Contract negotia- 
tions for which commenced on Saturday, con- 
tinued on Sunday and concluded on Monday, 
held not void as a matter of law as a Sunday 
contract.—Curtin v. People’s Natural Gas Co., 
Pa., 82 Atl, 503. 

113. Taxation—Void Deed.—Where a_e tax 
deed showed on its face that several distinct 
tracts were sold en masse, and that the tax 
was for the entire property, and did not show 
the amount of tax on each separate tract, it was 
void on its face.—Kit Carson Land Co. v. Ro- 
senberry, Colo., 122 Pac. 72. 

114. Telegraphs and Telephones—Patron.—A 
person going to telegraph office to send mes- 
sage or make complaint as to a failure to de- 
liver a message is not a trespasser or licensee, 
but a patron entitled to treatment as such.— 
Galehouse vy. Minneapolis, St. P. & S. S. M. Ry. 
Co., N. D., 135 N. W. 189. 

115. ‘Trade Marks and Trade Names—TFraudu- 
lent Use.—In a suit for unfair competition, con- 
sisting in the fraudulent use of a trade mark, 
complainant is entitled to recover the whole 
profit realized by defendant from the salé of ar- 
ticles under color of the infringing mark.— 
J. F. Rowley Co. v. Rowley, C. C. A., 193 Fed. 390. 

116. Trespass — Proximate Cause. — Where 
foul odors of wild animals in a car on a cross- 
ing was the proximate cause of the fright of a 
horse, the driver held entitled to recover, though 
there was another proximate cause —Settle- 
meyer v. Southern Ry. Co., Carolina Division, 
S. 5. 3 BE. 137. 

117. Trusts — Trustee's Expenditures. — 
trustee having control of property is entitled to 
receive credit for improvements made on the 
land.—White v. Hall, Va., 74 S. E. 212. 

118. Vendor and Purchaser—Marketable Ti- 
tle.—A perfect title is one free from litigation. 
palpable defects, and grave doubts, and consists 
of both legal and equitable title fairly deducible 
of record.—Campbell y. Harsh, Okla., 122 Pace. 
127. 

119.— Recorded Conveyance.—-Title acquired 
under a recorded conveyance is valid as against 
a prior unrecorded conveyance in the absence 
of actual notice thereof to the grantee in the 
recorded conveyvance.—Hooper vy. Leavitt, Maine, 
82 Atl. 547. 

120.——Water Rights.—One purchasing land 
after the owner had relinquished certain water 
rights appurtenant thereto, by a recorded deed, 
took no better title to the water rights than 
the owner had.—Cantrall v. Sterling Mining 
Co., Ore., 122 Pac. 

121. Wills—Testamentary Trust.—It is suffi- 
cient to create a testamentary trust that the 
will as a whole showed a purpose of creating 
it, though no special wrods he used.—Ryder v. 
Lyon, Conn., 82 Atl. 573 
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Nebraska Reports, vols. 1 to 8, 


23 vols.... 


any volumes or a 


volumes 


inciusive.. 


New York Court of Appeals, 98 vols. 
(Single) to S. W. Reporter . ‘ 

Northeastern Reporter. 95 vols 

N. W. Reporter, 131 volumes. 

x. W. Bee, F  we....a...... 

Pacific Reporter Digest, 3 vols. of 1 to 65. 

Pacific Reporter Digest, 6 vols. of 1 to 110 

Pattison’s Missouri Digest, 9 vols 

Rapalje’s Digest of American Decisions 
and Reports, 3 vols..  LAETEE 

Rapalje’s & Mack’s Railway Digest, 8 
vols. ... i seesens ad , 


Rose’s Notes on Texas Reports, 6 vols 


Rose’s Notes on U. S. Reports, 13 vols... 


We have a long list of choice sccond-hand text books and other law books, 
book wanted, new or second-hand. 


second-hand list, and write us for 


any 


where same is not given. 
on bills amounting to $100.00 or more, 


39.00 
50.00 


25.00 
20.00 
75.00 


25.00 
5.00 


100.00 
48.00 
15.00 


5.00 


40.00 
46.00 


55.00 
4.00 


50.00 
165.00 


2.00 
8.00 
12.00 


75.00 


30.00 


7.50 


12.00 
39.00 
55.00 


Prices are net cash with order, except we will 


Rose’s Notes on U. S. Reports, 13 vols. 











supplement, 5 ab Piinesttagtetaadgnsonaaniel 
S. E. Rep., 72 vols.... jetialdebnshiccs 
Ss. E. Reporter Digest, 2 vols, ‘of 1 to 40.. 10.99 
S.. W. Reporter, 140 vols..........................4.... 
S. W. Reporter: Digest, 9 vols. of 1 to 110.. 40.00 
Be Wing BBO Gi raisers sacsctsetitciesncsess sttsscnsencnccnsonipenesan 
Sup. Ct. Reporter, 30 vols....-....:............. 
Supreme Court Reporter, 30 vols... 
Text Books, Last Edition. Write for List. 
U. S. Repts., Law ed., 221 vols. in 55 
books .......... eee ila tiatl abalailinatil iirabatsesiaoastelbitiennishieitis 
U. S. Rep., ay. “a. books, 50 to 54, incl... 
Valentine’s Kansas Digest, 2 vols. to Pa- 
cific Reporter ilies aeiseaididaeagraamadionmantiatat 6.00 
Wolff's Constitution ‘and Revised Laws of 
eee 16.00 
KANSAS. 
Reports, S84 vols., new or second-hand. 
FF SS nr one 
L. R. A. Digest, 3 vols. of 1 to 70.......... 
L. R. A., New Series, 34 vols. and Di- 
west Of 1 tO 24................2.....:.--..20---.00-2-nenee 
Municipal Serpnennse a Annotat- 
ed, 10 vols. Dil ciathentinadilecteeiendesonsicaciacine.” a 
“MICHIGAN. 
Reports, 40 vols. and Chancery, 4 vols. 
te M. W. PEERED SEO 5 Aen ee 50.00 
MISSOURI SUPREME COURT & COURT 
OF APPEAL. 
Reports, Full set or up to the S. W. 
New or second-hand. ............-.-..----.ce-eeseeee 
N. W. Digest, 1 vol. of 51 to 60................ 
NEW YORK COMMON LAW. 
80 vols. in 17 and Digest, 1 vol................ 25.00 
ea Be ER ees Re ee ee 2.50 
NEW YORK CRIMINAL LAW. 
ea aa teen irekaiiinninceaseane 4.00 
Disney, vol. 1, “Ohio”... 1.00 
Handy, 2 vols. in 1, “Ohio”........................ 1.00 
Rapalje’s & Mack's Railway “Digest, 8 
OS ARE ES SR 2 tee: LE ES ee 2.00 
RHODE ISLAND. 
Reports, vols. 15 tO 28 .........-:cssee--eeeeseeeeeeees 28.00 
SOUTHERN REPORTER DIGEST, 1 vol. 
of 1 to 1 3.00 









TEXAS SUPREME COURT. 
Full set or up to the S. W..........-.-.--.2------+ 
TEXAS CIVIL APPEALS. 
36 vols., new; vols. 1 to a2, incl., and 21 
second-hand lake thi guisbbeesinnates sdiendiineeteasndie 
TEXAS APPEALS, CRIMINAL. 
Full set or up 


to the S. W.; new or 


second-hand 


Send for our 





VERNON LAW BOOK COMPANY, 


Kansas City, Mo. 








WIilhA 





